
9 October 2018 

Senator XXXX
Parliament House 

Email: XXXXXXX

Dear Senator XXXX

WorkPac v Skene - the facts about casual work 

I am writing to you because you may have been approached by lobbyists acting on behalf of labour 

hire company WorkPac. The lobbying concerns a recent unanimous decision of three judges of the 

Federal Court in the case of WorkPac v Skene.
1 

We are concerned that WorkPac and employer groups are misrepresenting the facts of this case to 

overstate its relevance across the economy. We believe they are fear-mongering about 'double

dipping' in order to distract from the real issue - the misuse of "casual" employment by the big mining 

companies. 

The union pursued this case on behalf of our member Paul Skene over four years. As a result of the 

original judgment2 being appealed to the Full Federal Court, it has become an authoritative statement 

on the meaning of casual employment in Australian law. 

The employer argument was that a "casual" was simply someone labelled a casual by the employer 

and paid a casual loading. By this definition, a "casual" could work as a full-time employee, on a regular 

roster, for years on end and never be entitled to take annual leave or sick leave, or enjoy any job 

security. 

In contrast, Paul Skene's argument was that "casual" means someone who is employed in accordance 

with a work contract that is irregular, intermittent and with no advance firm commitment of work. In 

other words, what is important is not the label given by the employer, but the underlying reality of 

the employment relationship. 

The Full Federal Court found in favour of Paul Skene. The Court found that simply labelling an 

employee as a casual without having regard to the real nature of the employment relationship was 

contrary to Australian law. In coming to this conclusion, the Court found that accepting WorkPac's 

arguments would effectively undermine the National Employment Standards, which were established 

by Parliament as universally applicable minimum standards of employment which includes a right to 

paid leave. 

It is important to note that the particular facts in WorkPac v Skene are unlikely to be replicated in 

other industries where casual employment is closer to the legal definition - that is, work that is 

irregular, intermittent and unpredictable. 

1 WorkPac v Skene (2018] FCAFC 131. 
2 Skene v WorkPac Pty Ltd [2016] FCCA 3035. 
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